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OPINION
FACTS

The petitioner, Edward Pinchon, was convicted by a Davidson County Criminal Court jury
of first degree murder in September 1999 and received a sentence of life imprisonment with the
possibility of parole. Hisconviction wasaffirmed by thiscourt on direct appeal on March 17, 2000,
and on December 11, 2000, the supreme court denied his application for permission to appeal. See
State v. Edward Pinchon, No. M1999-00994-CCA-R3-CD, 2000 WL 284071, & *1 (Tenn. Crim.
App. Mar. 17, 2000), perm. to appeal denied (Tenn. 2000).

On January 3, 2002, the petitioner filed a pro se petition for post-conviction relief in the
Davidson County Crimina Court, in which he asserted his petition had been mailed on December



28, 2001. Post-conviction counsel was appointed, and, on September 6, 2002, the State filed a
motion to dismissthe petitionon the bassthat it wasfiled outside the one-year statute of limitations,
which had expired on December 11, 2001. The petitioner responded by asserting that the petition
was timely. In support, he relied on anote he had received in response to hisinquiry of the Clerk
of the Supreme Court about the status of his case, which read, “ On 12/29/00, the case was mandated
(closed) & jurisdiction was returned to the trial court. Nothing currently pending because the case
isclosed.” The petitioner asserted the note caused him to believe he had one year from the date the
case was mandated in which to file his petition for post-conviction relief. In the alternative, the
petitioner asserted that the statute of limitations should be tolled on the basis of his mental
incompetency.

The post-conviction court held a hearing on the State’s motion to dismiss the petition on
October 3, 2002, and February 26, 2003. The petitioner testified he attended M aplewood and Dede
Wallace, which was a special needs school, and that he left school in the tenth grade. He said a
fellow inmate in the prison library, who had he ped him prepare his pro se petition, told him, based
on the date contained in the message he had received from the Tennessee Supreme Court, that the
petition was due on December 29, 2001, and would therefore“begoodif [he] sent it in on the 28th.”

The petitioner acknowledged on cross-examination histrial counsel had informed himin a
letter that he was withdrawing his representation following this court’s decision on direct appeal.
The petitioner conceded he had therefore filed his Rule 11 application for permission to apped to
the supreme court himself, and had corresponded directly with the court in his atempts to gain
information regarding the status of hiscase. Hefurther acknowledged the court had sent him aletter
informing him of the denial of his application for permission to appeal.

Chris Gowan, the academic counselor at the South Central Correctional Fecility in Clifton,
Tennessee, testified he had given the petitioner severd Testsfor Adult Basic Education, or TABES,
and the petitioner had consistently tested lower than the fifth grade leve in reading ability, which
meant his reading ability was “very limited.” In his opinion, the petitioner’s ability to read and
follow instructions with respect to meeting a deadline would depend on how complicated the
instructions were and whether the vocabulary was beyond his comprehension. On cross-
examination, Gowan acknowledged the petitioner had not been appointed aconservator and had not
been determined to belong in the DeBerry Specid Needs Facility.

Dr. Lynn McRainey testified she was employed by Metro Schools as a school psychol ogist
and also had aprivate practice asapsychol ogical examiner. At therequest of the petitioner’ sfederal
public defender, who had wanted her to determine the petitioner’slevel of intell ectua functioning,
she met with the petitioner for approximately two hours on November 16, 2002, to interview him
and administer the third edition of the Wexler Adult Intelligence Scde test. In addition, she
reviewed the petitioner’ sfive previous psychological evaduations, which dated back t01986, when
the petitioner was in kindergarten. Dr. McRainey testified she determined that the petitioner had a
full scale 1Q scoreof 67, “which fallsin the range of mild mental retardation.” When asked if the
petitioner was capable of understanding and following time deadlines, she replied:
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It's my opinion that [the petitioner's] weaknesses are
primarily in the area of language. He has ahistory of being certified
aslanguage impaired. Hisbehaviorinthe assessment said to methat
when he’ s given verbal directions, that’s not the best way for him to
get information. | think it would be difficult for him to be told
deadlines or be told a time schedule and then carry out that schedule
and act on that.

Dr. McRainey said she believed the petitioner was able to read a calendar but unable to plan ahead
to meet adeadline. She testified that, nine times out of ten, the petitioner’s 1Q score would fall
somewhere between 64 and 71; in her opinion, the petitioner’s 1Q had always falen within that
range. On cross-examination, she conceded she had no knowledge about the petitioner’ sfamiliarity
with court processes and documents.

OnMarch 4, 2003, the post-conviction court entered an order dismissing the petition for post-
convictionrelief. The court found that the statute of limitations had expired on December 11, 2001,
one year from the date that the petitioner’s application for permission to appea was denied. The
court additionally found that the petitioner had not met his burden of showing that the statute of
limitations should be tolled due to his mental incompetence. With respect to this issue, the post-
conviction court’s order satesin pertinent part:

After reviewing the record, the Court does not feel that the
Petitioner has met his burden [of showing that the statute of
limitations should be tolled due to mental incompetence under the
standard enunciated in State v. Nix, 40 SW.3d 459 (Tenn. 2001)].
The Court appreciates the Petitioner’s relatively low reading and
cognitive abilities, as demonstrated by the testimony of Mr. Gowan
and Dr. McRainey. The Court, however, after reviewing the record
and considering the entire circumstances of thiscase, isof theopinion
that the Petitioner islegally competent in connection with the statute
of limitations requirement.

The Court points out that the Petitioner was found to be
mentally competent to stand trial, and Dr. McRainey indicated in her
testimony that the Petitioner's mental ability has probably not
changed significantly in hislifetime. The Court also points out that
Mr. Gowan testified that the Petitioner isnot incarcerated in afacility
reserved for prisoners who have special needs or are unable to
manage their day-to-day affars. The final, and most convincing
factorsin the Court’ s opinion, are found in the various pleadings and
correspondence prepared by the Petitioner during different stages of
his case. These include awritten apped and supporting brief to the
Tennessee Supreme Court, a federal habe[a]s corpus petition, and
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|etters concerning the above items. Based onthisevidence, itisclear
to the [C]ourt that, although the Petitioner hasrelatively low mental
ability, he has the requisite mental capacity to understand his legal
rights and liabilities to the extent necessary to participate in lega
proceedings or, at the very least, understands his legal rights
sufficiently enough to seek assistance in those proceedings. The
Court, therefore, is of the opinion that [the] satute of limitations
should not be tolled in this case.

ANALYSIS

Thepetitioner contendsthe post-conviction court erredindismissing hispetitiononthebass
of the statute of limitations. He first arguesthat he presented clear and convincing evidence of his
mental incompetence during the period in question, such that due process required thetolling of the
statute of limitations. In support, he cites Gowan’ stestimony about hislow level of reading ability
and comprehension and Dr. McRainey's testimony about his low 1Q and borderline mental
retardation. The petitioner asserts the testimony of these witnesses establishesthat it isunlikely he
possessed the ability to understand the significance of a legal deadline. The State argues the
petitioner failed to prove sufficient grounds to toll the statute of limitations.

Under the Post-Conviction Procedure Act of 1995, a claim for post-conviction relief must
be filed “within one (1) year of the date of the final action of the highest state appellate court to
which an appeal is taken or, if no appeal is taken, within one (1) year of the date on which the
judgment becamefinal, or consideration of such petition shall bebarred.” Tenn. Code Ann. 8 40-30-
202(a) (2003). The 1995 Act contains a specific anti-tolling provision. 1d. However, in Sealsv.
State, 23S.W.3d 272, 279 (Tenn. 2000), our supreme court recogni zed that due processrequiresthat
the post-conviction statute of limitations be tolled during periods of a petitioner's mental
incompetency. InStatev. Nix, 40 S.W.3d 459, 463 (Tenn. 2001), our supreme court, addressing the
issue of what specific standard of menta incompetence must be satisfied to requiretolling, held that
“due process requirestolling of the post-conviction statute of limitations only if apetitioner shows
that heisunable either to manage hispersonal affairsor to understand hislegal rightsand liabilities.”
Id. The Nix court stressed that the burden is on the petitioner to include specific factual allegations
in his petition to support his claim of mental incompetence. 1d. at 464.

We agree with the post-conviction court that the petitioner failed to demonstrate mental
incompetence requiring that the statute of limitations be tolled, under the standard set forth in Nix.
None of the petitioner’s proof established that he was either unable to manage his personal affairs
or to undergand his legal rights and liabilities. In fact, the evidence tended to establish just the
opposite. The petitioner conceded he had been informed of trial counsel’ swithdrawal from his case
following the decision by this court on hisdirect appeal, and he had, therefore, filed his application
for permission to apped to the supreme court pro se, albeit with the assstance of an inmate legal
helper. He a so acknowledged he had communi cated directly with the supreme court in hisattempts
to learn the status of his case and had received notification from it of the denial of his application
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for permissionto appeal. Gowantestified the petitioner consistently tested under thefifth gradelevel
in reading ability, and opined he would have difficulty in reading and understanding complicated
directions with respect to meeting a deadline, but acknowledged that the petitioner had not been
appointed a conservator or assigned to the DeBerry Specid NeedsFacility. Finally, Dr. McRainey
testified the petitioner’s total 1Q was 67, which placed him in the category of borderline mental
retardation. She noted from the petitioner’ s previous psychological reports that he had a particul ar
deficiency in the areaof language and opined it would bedifficult for him tofollow and meet atime
schedule or deadline. However, she conceded she had no knowledge of the petitioner’ sfamiliarity
with court documents and processes.

Nothing in these witnesses testimony, or in Dr. McRainey’ s report which was included as
an exhibit to her testimony, establishes that the petitioner was mentally incompetent under the
standard set forth in Nix. Therefore, we conclude that the post-conviction court correctly declined
to find that the statute of limitations should be tolled on the basis of the petitioner’s mental
incompetency.

The petitioner also argues his petition was timely, based on the fact that it was alegedly
mailed within one year of the date mandate was issued in the case. He asserts that, given his
“profound mental disability” and the message he received from the Supreme Court Clerk’s Office
stating that the case was mandated on December 29, 2000, “it was reasonable for [him] to conclude
that the one (1) year statute of limitations began to run on this date (December 29, 2000, and not
December 11, 2000).” We respectfully disagree.

The post-conviction statute makesit clear that the statute of limitations beginsto run on the
date that the final action istaken by the highest appellate court to which an appeal has been taken,
which in this case was December 11, 2000, the date that the supreme court denied application for
permission to appeal. This court has consistently held that the final action of the supreme court is
the date of the filing of either the court’s opinion or denial of application for permission to gppeal.
See Antonio Bondsv. State, No. W2003-00260-CCA-R3-PC, 2003 WL 22718186, at ** 1-2 (Tenn.
Crim. App. Nov. 14, 2003), applic. for perm. to appeal filed (Tenn. Jan. 8, 2004); Jeffrey E. Dunlap,
No. E2001-00189-CCA-R3-PC, 2001 WL 1231507, at * 3 (Tenn. Crim. App. Oct. 16, 2001), perm.
to appeal denied (Tenn. May 6, 2002). Furthermore, the December 29, 2000, date referenced in the
notewas obviously the datethat this court, not the supreme court, issued amandatein the case. See
Kenneth P. Bondurant v. State, No. M2000-02287-CCA-R3-PC, 2002 WL 31487529, at *5 (Tenn.
Crim. App. Oct. 30, 2002) (noting that Tennessee Rule of Appellate Procedure 42(a) does not
contemplate a supreme court mandate when the supreme court denies an application for permission
to appeal, but rather a mandate of the intermediate appellate court immediately following the
supremecourt’ sdenial of application for permissionto apped). Becausethepetitioner failedto mail
his petition within one year from the date that the supreme court denied application for permission
to appeal, his petition was barred by the statute of limitations.




CONCLUSION

We conclude that the one-year statute of limitations expired before the petitioner filed his
petition for post-conviction relief. We further conclude that he failed to show due process required
that the limitations period be tolled due to his mental incompetence. Accordingly, we affirm the
post-conviction court’s dismissal of the petition as time-barred.

ALAN E. GLENN, JUDGE



